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   IN THE COURT OF THE CIVIL JUDGE AT UDALGURI 

        Present:  Mr. R Lal, AJS 

Title Appeal 01/2015 

1. Satya Deb Sarmah. 

2. Parul Sarmah. 

     -Vs- 

1. Tulika Sarmah. 

2. Bandana Sarmah 

3. Gitanjali Sarmah 

     Date of Argument: 04.08.2015 

     Date of Judgment: 06.08.2015 

     Advocate for Appellants: Mr. M.C Narzary 

     Advocate for Respondents: Mr. P. Baskey 

     Cases referred: 

          

      JUDGMENT 

1. The instant appeal has been preferred against the 

judgment and decree dated 16.12.2014 passed by the 

learned Munsiff, Udalguri. The appellants were the 

plaintiff in the in the original suit.  

 

2. The two plaintiffs have pleaded that they are the son and 

daughter of Late Genji Ram Sarma @ Dhanpati Sarma 

and that after his death, they have inherited a share in 

the ancestral property described in Schedule A, B & C to 

the plaint.  It is the case of the plaintiffs that Genji Ram 
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Sarma had two wives; the mother of the plaintiff being 

the first wife, whereas the mother of the three defendants 

was the second wife. 

 

3. The plaint discloses that after the birth of the two child, 

Genji Ram Sarma deserted his first wife (Hemalata Devi) 

and married one Madhavi Sarma. According to the 

plaintiffs, the three defendants are the daughters of Late 

Genji Ram Sarma born from his second wife. It has been 

brought on record that the parties to this proceeding are 

Hindus and recognizing the right of inheritance, in a 

mutation case, the Circle officer has directed vide order 

dated 21.04.2011 that the scheduled land be mutated in 

the name of the plaintiffs and defendant number 1 & 2.  

 

4. It has also been pleaded that on 27.01.2012 a village mel 

was organized wherein the villagers divided the land 

equally between the plaintiffs and the defendants. The 

case of the plaintiffs is that inspite of the mel/bichar, the 

defendants did not hand over the physical possession of 

the plaintiff’s share to the two plaintiff. 

 

5. In that background, the plaintiffs have prayed for a 

preliminary decree of partition of the properties marked in 

Schedule A B & C. It has further been prayed that 

thereafter the Commissioner be directed to separate the 

land by metes and bound and upon such report, the Court 

may pass the final decree. 
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6. On the institution of the suit summons was issued and the 

three defendants/respondents entered appearance and 

filed written statement of defence.  

 

7. The defendants have admitted that Hemalata Devi was 

the first wife of Late Genji Ram Sarma. It is also not 

disputed that the two plaintiffs are children of Hemalata 

Devi. The defendant’s case is that Hemalata Devi 

deserted Genji Ram Sarma before the birth of the two 

plaintiffs and started living with another man (Nidhi Ram 

Sarma) and that the two plaintiffs were born out of that 

illicit relationship. In that background, the defendants 

have asserted that the plaintiffs have no right to inherit 

property belonging to Genji Ram Sarma. 

 

8. The defendants have admitted that the Circle officer by 

his order has recognized the right of the plaintiffs over 

the scheduled property but assert that the order was 

passed behind the back of the defendants and so should 

not be given any credence. In that background, the 

defendants as counter claimants has also sought for 

declaration that the order dated 21.04.2011 passed by 

the Circle officer be declared null and void. The 

defendants pleaded that the suit be dismissed and the 

counter claim be decreed. 

 

9. Based on rival pleadings several issues were framed in 

the suit as well as in the counter claim. The counter claim 

has been dismissed and no cross appeal has been 

preferred by the respondents. In that background I have 



4 
 

noted that the bone of contention is the decision on issue 

No.4. Issue No. 4 deals with the question as to whether 

the two plaintiffs are son & daughter of Late Genjiram 

Sarma or not. The learned Munsiff in his Judgment dated 

16.12.2014 came to an opinion that the plaintiff have led 

insufficient evidence to prove the paternity and based on 

the decision so reached proceeded to dismiss the suit.  

 

10. DISCUSSIONS AND REASONS THEREFOR:  

Mr. P Baske, the learned counsel for the respondent has 

submitted that the learned Munsiff has pin pointed the 

inconsistency in the plaintiff’s version and submitted that 

the initial burden was upon the plaintiffs to prove their 

biological linkage to Late Genjiram Sarma. It has been 

argued that the well-reasoned Judgment of the Court 

below ought not be interfered with on mere technicalities. 

 

11. Replying to the submissions, Mr. Narzary, the 

learned counsel of the appellants have drawn my 

attention to Section 112 of the Evidence Act and 

submitted that the burden of proof was upon the 

defendants to disprove paternity. It has been submitted 

that the statute lays down that any person born during 

continuance of a valid marriage between the mother and 

any man shall be conclusive proof that he is the legitimate 

son of that men unless it can be shown that the parties to 

the marriage had no access to each other at any time 

when he could have been begotten. 
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12. It is the case of Mr. Narzary that the defendants 

had admitted that Hemalata Devi was the first wife of 

Late Genjiram Sarma and there is not even a whisper that 

the marriage was dissolved by a decree passed by the 

District Judge. In that view of the matter, Mr. Narzary 

would submit that it is a conclusive proof that the two 

plaintiffs born to Hemalata Devi were born out of the 

subsisting wedlock with Genjiram Sarma.  

 

13. I agree with Mr. Narzary that in the facts of the 

present case, the initial burden was upon the defendants 

to lead evidence and show that the two plaintiffs were not 

born out of the wedlock. The initial presumption is in 

favour of legitimacies of the child unless the contrary is 

shown by the defendants. Since a statute has created a 

presumption of law mandating that it shall be conclusive 

proof, I have no doubt that the burden of proof and the 

onus of proof was upon the defendants to lead evidence 

and show that the two plaintiffs were begotten at a time 

when Late Ganji Ram Sarma had no access to Hemlata 

Devi. But then defendants have not led any evidence 

whatsoever. Infact the defendants had not even cross 

examined any of the five the plaintiff witnesses.  

 

14. I may now point out that issue numbered (i) deals 

with maintainability of the suit and issue numbered (iii) 

deals with the question as to whether the suit is bad for 

non joinder of necessary parties. Mr. Narzary and Mr. 

Baske learned counsel for the rival parties have submitted 
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that they do not challenge the finding of the learned 

Court below on these two issues.  

 

15. Nevertheless what needs to be recorded is that 

burden lies upon the defendants to show that necessary 

parties have not been impleaded. In the instant suit, the 

defendants have not led any evidence nor elicited 

anything from the mouth of the plaintiff though they had 

the opportunity to cross examine PWs. In that view of the 

matter, the suit is maintainable and these two issues are 

decided in favour of the appellants. 

 

16. Issue No. (ii): The question whether plaint 

discloses any cause of action is to be decided by looking 

at the averment in the plaint itself and not the defence 

set up by the defendant in the written statement. In the 

instant case, the plaintiff states specifically in his 

pleading that inspite of being legal heirs and 

despite the fact that Circle officer has mutated 

the land in their name the defendants have not 

allowed them access to the joint property. In that 

view of the matter, there can be no doubt that 

the plaint discloses cause of action. This issue is 

thus decided in favour of the plaintiff.  

 

17. Issue no (iv): The marriage between Hemalata 

Devi and Genji Ram Sarma is not in dispute. The two 

plaintiffs were born to Hemalata Devi. While the plaintiffs 

claim that they were born out of the wedlock, the 

defendants have asserted that the two plaintiffs are 
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product of an illicit relation between Hemalata Devi and 

one Nidhi Ram Sarma. The burden of proof in view of 

Section 112 Evidence Act in such circumstance is upon 

the defendant and not upon the plaintiffs. But the 

defendants have not led any evidence whatsoever. That 

apart, the defendants have chosen not to even cross 

examine the plaintiff witnesses.  

 

18. In the instant case I may now point out that the 

plaintiffs have examined 5 (five) witnesses. They are 

Satya Dev Sarmah, (PW1), Jilkha Deka (PW2), Durgaram 

Deka (PW3), Kuleswar Deka (PW4) and Suren Sarmah 

(PW5). All of them have deposed in one breath that the 

two plaintiffs are the son and daughter of Lt Ganjiram 

Sarmah @ Lt Dhanpati Sarmah. To support the ocular 

evidence the plaintiffs have exhibited some documents 

including the ration card, marked as Exhibit 5 and original 

kusti (horoscope) of the plaintiffs prepared in 1976 

marked as Exhibit 7. I have gone through these 

documents and I find that Exhibit 5 and 7 fortify the oral 

testimonies that the two plaintiffs are children of Late 

Ganjiram Sarmah @ Lt Dhanpati Sarmah. Be it pointed 

out here that the defendants choose not to cross examine 

any of the witnesses and did not contest the suit after 

filing of the written statement of defence. 

 

19. Be that as it may, I have also looked into 

document recording the family arrangement marked as 

Exhibit 3. PW5 has spoken about the family arrangement 
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and it has been brought on record by PW5. This 

document lends further support to the plaintiff version.  

 

20. The initial presumption of paternity as per Section 

112 of the Evidence Act is in favour of the plaintiff. All 

these facts when read together goes to show that the 

plaintiffs are the son and daughter of Late Ganjiram 

Sarmah @ Lt Dhanpati Sarmah. This issue is decided 

accordingly. 

 

21. Issue V& VI: In view of the finding the Issue No. 

IV, I conclude that the schedule property belonging to 

Late Ganjiram Sarmah @ Lt Dhanpati Sarmah  is liable to 

be divided in five equal parts: The three defendants 

would get one part each while the remaining two parts 

would be shared between the two plaintiffs. These two 

issues are decided accordingly. 

 

ORDER 

The plaintiffs are entitled to share in the schedule 

property. The three schedule marked and described in the 

plaint would be divided in 5 (five) equal share between 

the 5 (five) children of Late Ganjiram Sarmah @ Lt 

Dhanpati Sarmah. The two plaintiffs and the three 

defendants would get one share each.  

The Circle Office Kalaigaon shall act as the Commissioner 

and he is hereby directed to partition the property in the 

manner described above by metes and bound within 3 
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(three) months from the date of receiving copy of the 

preliminary decree. Prepare a preliminary decree. Send a 

copy of the Judgment to the learned Munsiff. 

Given under my hand and seal of this Court on this the 

06th day of August, 2015. 

 

(R. Lal) 

        Civil Judge, Udalguri 
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ANNEXURE 

 PLAINTIFF SIDE: 

 Number of Plaintiff witnesses examined:  5 

i. PW1 Saytadeb Sarma 

ii. PW2 Jilkha Deka 

iii. PW3 Durga ram Deka 

iv. PW4 Kuleswar Deka. 

v. PW5 Suren Sarma 

 

 Number of plaintiff documents exhibited:    

i.Exhibit 1 Certified copy of namjari case No.  

13/2008-09 

ii.Exhibit 2 copy Jamabandi. 

iii.Exhibit 3 copy of samajnama. 

iv.Exhibit 4 land revenue receipt. 

v.Exhibit 5 Ration card. 

vi.Exhibit 6 certificate of Gaonbura  

vii.Exhibit 7 is the Kusti 

 DEFENDANT SIDE: 

 Number of Defendant witnesses examined: Nil 

 Number of Defence document exhibited: Nil 

 
 

       (R. Lal) 
Civil Judge, Udalguri 

           
 


